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This  pamphlet  is  Number  3  of  a  series  of  historical 
sketches  of  the  administration  of  President  Taft,  which 
I  am  writing  and  publishing.  The  first  number  of  the 
series  was  published  August  20,  1912,  and  attended  to 
the  three  most  noteworthy  transactions  of  the  President 
during  the  first  ten  months  of  his  administration.  Those 
transactions  were  the  selection  of  the  Taft  cabinet,  and 
the  Tariff  Law  of  1909,  and  the  Grlavis  case.  The  second 
number  was  published  September  11,  1912,  and  was  de¬ 
voted  to  what  President  Taft  has  done  and  what  he  has 
omitted  to  do,  relevant  to  enforcing  the  Sherman  Law 
against  industrial  combinations.  This  pamphlet  attends 
to  the  actions  and  omissions  of  the  President,  in  respect 
->of  enforcing  the  Sherman  Law  against  combinations  of 
interstate  Railroad  Companies.  Early  in  October,  the 
fourth  part  of  the  series  will  he  published,  and  will 
attend  to  the  Taft  bill  of  1911,  to  regulate  commerce 
.  with  Canada,  and  which  bill  was  promoted  by  him  under 
the  name  of  “reciprocity”.  This  number  brings  its 
history  down  to  July  1,  1912,  that  being  the  latest  date 
to  which  the  available  public  records  reach,  and  little  or 
nothing  relevant  thereto  having  been  done  by  the  Taft 
administration  since  that  date. 

A.  H.  W. 

Park  Row  Building, 

Manhattan,  New  York. 

September  21,  1912.  ) 
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SHERMAN  LAW  RAILROAD  CASES 
Transferred  from  Roosevelt  to  Taft. 

Four  cases  which  had  been  brought  by  the  United 
States  against  railroad  combinations  for  violation  of 
the  Sherman  Law,  were  pending  when  President  Taft 
succeeded  President  Roosevelt  on  March  4,  1909.  Dur¬ 
ing  the  first  three  years  and  four  months  of  the  Taft 
administration,  those  four  cases  had  the  following  his¬ 
tories,  respectively. 

United  States  v.  Terminal  Railroad  Association  of  St. 
Louis  et  at.  This  is  an  action  in  equity,  begun  in  the 
United  States  Circuit  Court  for  the  Eastern  District  of 
Missouri,  on  November  25,  1905,  under  Section  4  of  the 
Sherman  Law,  against  thirty-eight  defendants.  The 
principal  defendant,  is  the  Terminal  Railroad  Associa¬ 
tion  of  St.  Louis,  which  is  a  Missouri  corporation,  and 
which  I  will  hereafter  designate  as  the  Terminal  Com¬ 
pany.  When  the  suit  was  brought,  all  the  stock  of  the 
Terminal  Company  was  owned  by  the  fourteen  defendant 
railroad  companies ;  the  railroads  of  some  of  which  were 
located  entirely  west  of  the  Mississippi  River,  with  their 
eastern  termini  at  St.  Louis,  Missouri,  while  the  rail¬ 
roads  of  the  others  of  which,  were  located  entirely  east 
of  the  Mississippi  River,  with  their  western  termini  at 
East  St.  Louis,  Illinois.  At  that  time,  the  Terminal 
Company  owned  the  stock  of  the  Union  Railway  &  Tran¬ 
sit  Company  of  St.  Louis  and  East  St.  Louis;  and  the 
stock  of  the  Terminal  Railroad  Company  of  St.  Louis 
and  East  St.  Louis;  and  the  stock  of  the  Union  Depot 
Company  of  St.  Louis;  and  the  stock  of  the  Tunnel  Rail¬ 
road  Company  of  St.  Louis;  and  the  stock  of  the  St. 
Louis  Bridge  Company;  and  the  stock  of  the  St.  Louis 
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Merchants’  Bridge,  Terminal  Railway  Company;  and 
the  stock  of  the  St.  Louis  Merchant’s  Bridge  Company; 
and  the  stock  of  the  St.  Louis  Bridge  Company;  and  the 
stock  of  the  Wiggins  Ferry  Company.  It  resulted  from 
this  combination  of  ownership,  that  the  fourteen  railway 
companies,  through  the  Terminal  Company,  had  joint 
control  of  every  means  of  transporting  freight  or 
passengers  between  the  western  termini  at  East  St. 
Louis,  of  railroads  located  east  of  the  Mississippi  River, 
and  the  western  termini  at  St.  Louis,  of  railroads  located 
west  of  the  Mississippi  River. 

The  question  in  the  case,  was  whether  that  joint  con¬ 
trol  was  a  combination  in  restraint  of  interstate  com¬ 
merce,  and  therefore  violative  of  Section  1  of  the  Sher¬ 
man  Law.  The  case  was  heard  by  the  four  circuit 
judges  for  the  Eighth  Circuit,  sitting  together  as  the 
Circuit  Court  for  the  Eastern  District  of  Missouri. 
Those  judges  were  equally  divided  in  opinion ;  two  hold¬ 
ing  that  the  question  in  the  case  ought  to  be  answered 
in  the  affirmative,  and  two  holding  that  it  ought  to  be 
answered  in  the  negative.  It  ultimately  resulted  from 
th  is  equal  division  of  opinion,  that  the  Court  dismissed 
the  case  without  filing  an  opinion.  From  the  decree  of 
dismissal,  the  United  States  appealed  to  the  Supreme 
Court,  and  the  case  was  decided  in  that  tribunal  on  April 
22,  1912.  That  Court  unanimously  decided  the  question 
in  the  case  in  the  affirmative;  and  remanded  the  case  to 
the  lower  Court,  with  directions  to  enter  a  decree,  provid¬ 
ing  that  the  terminal  properties  and  facilities  of  the 
Terminal  Company,  should  no  longer  be  subject  to  the 
exclusive  control  of  the  fourteen  railroad  companies 
which  owned  the  stock  of  the  Terminal  Company,  but 
should  be  permitted  to  be  used  by  any  other  existing  or 
future  railroad  company,  under  reasonable  regulations 
and  upon  reasonable  terms 
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United  States  v.  Reading  Company ,  et  al.  This  is 
an  action  in  equity,  which  w^as  brought  June  12,  1907, 
under  Section  4  of  the  Sherman  Law,  in  the  United 
States  Circuit  Court  for  the  Eastern  District  of  Penn¬ 
sylvania,  against  twenty-five  corporations. 

The  defendants  included  the  Reading  Company, 
which  is  a  “holding”  company  not  nominally  engaged  in 
any  business,  except  to  own  and  control  all  the  stock  of 
the  Philadelphia  &  Reading  Railway  Company,  and  also 
all  the  stock  of  the  Philadelphia  &  Reading  Coal  & 
Iron  Company,  both  of  which  corporations  were  also 
defendants  in  the  case ;  and  except  also,  to  own  and  con¬ 
trol  a  small  majority  of  the  stock  of  the  Central  Railroad 
Company  of  New  Jersey.  And  the  defendants  also  includ¬ 
ed  the  Delaware,  Lackawanna  &  Western  Railroad  Com¬ 
pany,  which  was  engaged  in  the  double  business  of  min¬ 
ing  anthracite  coal  from  its  own  coal  mines,  and  in  trans¬ 
porting  that  coal  from  Pennsylvania  across  New  Jersey 
to  tidewater  at  New  York  Harbor,  and  there  selling  that 
coal.  The  defendants  also  included  the  Lehigh  Yallev 
Railroad  Company,  and  the  Central  Railroad  Company 
of  New  Jersey,  and  the  Erie  Railroad  Company,  and  the 
New  York,  Susquehanna  &  Western  Railroad  Company, 
each  of  which  was  engaged  in  transporting  anthracite 
coal  in  interstate  commerce,  as  a  common  carrier.  The 
defendants  also  included  fifteen  coal  companies  which 
were  engaged  in  mining  anthracite  coal,  and  nearly  or 
quite  all  of  the  stock  of  each  of  five  of  which  was  owned 
by  one  or  another  of  the  four  last  mentioned  railroad 
companies;  while  ten  of  which  were  independent  coal 
companies,  mining  their  own  coal  from  their  own  mines, 
and  selling  it  to  the  coal  companies  which  were  owned 
by  the  railroad  companies ;  except  so  far  as  they  sold 
it  to  the  Delaware,  Lackawanna  &  Western  Railroad  Com¬ 
pany  ;  or  to  the  Philadelphia  &  Reading  Coal  &  Iron  Com- 
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pany.  The  defendants  also  included  the  Temple 
Iron  Company,  which  was  engaged  in  mining  anthracite 
coal  from  its  own  mines,  and  all  the  stock  of  which  was 
owned  by  the  Reading  Company,  the  Central  Railroad 
Company  of  New  Jersey,  the  Lehigh  Valley  Railroad 
Company,  the  Delaware,  Lackawanna  &  Western  Rail¬ 
road  Company,  the  Erie  Railroad  Company  and  the  New 
York,  Susquehanna  &  Western  Railroad  Company,  in 
varying  proportions.  And  finally,  the  defendants  in¬ 
cluded  the  Mercantile  Trust  Company,  for  a  technical 
reason  of  no  public  interest. 

Voluminous  evidence  having  been  taken,  the  case  was 
argued  in  1910,  by  twenty-four  lawyers,  before  all  three 
of  the  United  States  circuit  judges  for  the  Third  Circuit, 
sitting  together  to  constitute  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania, 
in  Philadelphia.  Those  judges  were  Gray,  Buffington 
and  Panning.  Each  of  them  wrote  a  separate  opinion 
in  the  case,  and  filed  it  on  December  8,  1910  ;  and  all  three 
of  those  opinions  are  printed  on  pages  430  to  497  inclu¬ 
sive,  of  Volume  183  of  the  Federal  Reporter.  As  no 
two  of  those  opinions  agreed  in  all  respects,  no  one  of 
them  stated  the  entire  opinion  of  the  court.  But  inas¬ 
much  as  all  three  of  the  judges  agreed  on  three  of  the 
five  fundamental  questions  in  case,  and  as  one  set  of 
two  of  them  agreed  on  the  fourth  question  in  the  case, 
and  another  set  of  two  of  them  agreed  on  the  fifth  ques¬ 
tion  in  the  case ;  the  conclusion  of  the  court  is  separately 
printed  under  the  title  “Per  Curiam”  on  page  497  of 
Volume  183  of  the  Federal  Reporter. 

The  first  fundamental  question  in  the  case  was 
whether  the  Sherman  Law  was  violated  by  the  acquisi¬ 
tion,  in  1898,  by  the  Erie  Railroad  Company,  of  substan¬ 
tially  all  the  capital  stock  of  the  New  York,  Susquehanna 
&  Western  Railroad  Company.  The  court  unanimously 
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decided  this  question  in  the  negative,  on  the  ground  that 
that  acquisition  did  not  constitute  or  cause  any  restraint 
of  interstate  trade  or  commerce,  or  any  monopolizing 
thereof. 

The  second  fundamental  question  in  the  case,  was 
whether  the  Sherman  Law  was  violated  by  the  acquisi¬ 
tion,  in  1901,  by  the  Leading  Company  of  a  small  major¬ 
ity  of  the  capital  stock  of  the  Central  Railroad  Company 
of  New  Jersey.  The  court  unanimously  decided  this 
question  in  the  negative,  on  the  ground  that  that  acquisi¬ 
tion  did  not  constitute  or  cause  any  restraint  or  monopo¬ 
lizing  of  interstate  trade  or  commerce. 

The  third  fundamental  question  in  the  case,  was 
whether  the  evidence  proved  a  general  combination  or 
conspiracy  in  restraint  of  interstate  trade  or  commerce 
among  all  the  defendants,  or  at  least  among  most  of 
them.  The  court  unanimously  decided  this  question  in 
the  negative,  on  the  ground  that  most  of  the  defendants 
had  never  had  any  dealings  or  understandings  what¬ 
ever  with  more  than  a  few  of  the  other  defendants,  and 
that  such  combinations  in  restraint  of  interstate  trade 
or  commerce  as  mav  have  existed  between  a  few  sets 
of  a  few  of  the  defendants,  respectively,  were  independ¬ 
ent  combinations  and  did  not  constitute  any  general  com¬ 
bination  or  conspiracy  among  all  the  defendants. 

The  fourth  fundamental  question  in  the  case,  was 
whether  a  contract  of  sale,  by  one  of  the  independent 
coal  companies,  to  one  of  the  coal  companies  which  was 
controlled  by  one  of  the  railroad  companies,  of  the  entire 
product  of  that  independent  coal  company,  for  sixty-five 
per  cent  of  the  market  price  of  such  coal  on  the  shores 
of  New  York  Harbor,  was  violative  of  the  Sherman  Law 
as  being  in  restraint  of  interstate  trade  or  commerce. 
Chief  Judge  Gray  and  Judge  Lanning  held  the  negative 
of  this  question,  while  Judge  Buffington  held  that  it  ought 
to  be  decided  in  the  affirmative.  The  decision  of  the 
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Court  was  therefore  in  the  negative,  and  was  mainly 
based  upon  the  fact  that  the  coal  thus  sold  was  delivered 
and  paid  for  at  the  mines  in  Pennsylvania,  and  that 
therefore  the  transaction  was  not  interstate  in  its  char¬ 
acter,  and  was  therefore  not  violative  of  the  Sherman 
Law.  Judge  Buffington  dissented  from  this  view,  on  the 
ground  that  all  of  the  independent  coal  company  defend¬ 
ants,  had,  respectively,  made  such  contracts  of  sale  with 
all  of  the  dependent  coal  companies,  respectively,  or  with 
the  Delaware,  Lackawanna  &  Western  Railroad  Com¬ 
pany.  He  held  that  the  fact  that  all  those  contracts 
were  substantially  alike  in  their  terms,  and  exactly  alike 
in  respect  of  the  sixty-five  per  cent  paid  to  the  independ¬ 
ent  coal  companies,  proved  a  combination  between  all 
the  parties  to  all  the  contracts.  He  also  held  that  the 
contracts  were  really  made  to  restrain  commerce  in 
coal  between  Pennsylvania  and  New  Jersey  or  New  York; 
though  they  were  performed  in  Pennsylvania  by  the  de¬ 
livery  of  the  coal  by  the  independent  coal  companies  to 
the  dependent  coal  companies  in  that  state,  and  also 
by  the  payment  for  that  coal  in  that  state. 

The  fifth  fundamental  question  in  the  case,  was  whe¬ 
ther  the  Sherman  Law  had  been  violated  by  the  joint 
ownership  of  the  stock  of  the  Temple  Iron  Company  by 
the  Reading  Company,  the  Lehigh  Valley  Railroad  Com¬ 
pany,  the  Central  Railroad  Company  of  New  Jersey, 
the  Delaware,  Lackawanna  &  Western  Railroad  Com¬ 
pany,  the  Erie  Railroad  Company  and  the  New  York, 
Susquehanna  &  Western  Railroad  Company,  or  had  been 
violated  by  anything  done  by  the  Temple  Iron  Company 
while  its  stock  was  thus  jointly  owned.  Chief  Judge 
Gray  and  Judge  Buffington  held  that  this  question  ought 
to  be  answered  in  the  affirmative,  in  so  far  as  the  Temple 
Iron  Company  had  prevented  the  building  of  a  new 
railroad  from  one  of  the  anthracite  coal  fields  in  Penn¬ 
sylvania  to  tide  water  at  New  York  Harbor,  which  pre- 
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vention  was  accomplished  by  buying  out  the  parties  wlio 
would  otherwise  have  built  that  railroad,  including  the 
purchase  of  eight  collieries  which  were  to  furnish  freight 
to  the  new  railroad,  and  including  the  railroad  charter 
and  project.  That  transaction  was  ancient  history  in 
1910;  and  the  finding  by  Judges  Gray  and  Buffington 
that  it  was  violative  of  the  Sherman  Law,  resulted  in 
nothing  except  an  injunction  prohibiting  the  Temple 
Iron  Company  and  the  owners  of  its  stock  from  there¬ 
after  combining  to  prevent  the  building  of  a  new  rail¬ 
road  from  the  anthracite  coal  fields  in  Pennsylvania  into 
some  other  state. 

Judge  Lanning  dissented  from  the  view  of  Judges 
Gray  and  Buffington,  on  this  fifth  point  in  the  case,  on 
the  ground  that  the  evidence  did  not  show  that  the  new 
railroad  would  have  been  built,  even  if  the  Temple  Iron 
Company  had  not  interfered  with  the  scheme,  by  pur¬ 
chasing  it  and  suppressing  it.  But  whether  he  was  right 
or  was  wrong  in  entertaining  that  opinion;  it  is  certain 
that  the  decision  of  the  court  on  this  fifth  fundamental 
question,  is  adapted  to  restrain  the  Temple  Iron  Com¬ 
pany,  and  the  corporations  which  own  its  stock,  from 
hereafter  suppressing  any  railroad  enterprise  which  may 
hereafter  develop,  with  a  view  to  build  a  new  railroad 
from  the  anthracite  coal  fields  in  Pennsylvania,  to  be 
used  in  carrying  coal  therefrom,  into  some  other  state 

%J  / 

or  states. 

Thus  it  appears  that  this  complicated  case  resulted  in 
favor  of  the  defendants  on  every  point,  except  in  enjoin¬ 
ing  the  Temple  Iron  Company  and  the  owners  of  its  stock, 
from  hereafter  restraining  interstate  trade  or  commerce 
in  coal,  by  the  particular  means  of  buying  up  and  sup¬ 
pressing  new  railroad  projects  for  engaging  in  that  busi¬ 
ness. 

This  case  was  taken  from  the  Circuit  Court  to  the 
Supreme  Court,  by  cross  appeals  of  the  United  States 
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and  of  the  defendants,  and  was  argued  in  the  higher 
tribunal,  many  months  ago.  It  will  probably  be  decided 
in  October,  1912;  but  that  decision  may  have  no  public 
importance,  except  certainly  in  respect  of  the  question  of 
the  legality  of  the  sixty-five  per  cent  contracts.  It  is 
to  be  devoutly  hoped,  that  those  contracts  will  be  held 
to  be  contrarv  to  the  Sherman  Law.  Otherwise,  this 
long  and  complicated  litigation  will  have  been  quite  dis¬ 
appointing  to  justice ;  and  also  quite  useless  to  the 
people,  except  in  a  future  contingency,  which  is  not  like¬ 
ly  to  happen,  and  which  will  probably  do  no  good  to  the 
public,  even  if  it  does  occur. 

United  States  v.  Union  Pacific  Railroad  Co.  et  al. 
This  is  an  action  in  equity,  under  Section  4  of  the  Sher¬ 
man  Law,  which  was  begun  in  the  United  States  Circuit 
Court  for  the  District  of  Utah,  on  February  1,  1908.  The 
corporations  and  persons  accused  by  the  United  States 
of  having  violated  Section  1  of  the  Sherman  Law  in  this 
case,  were  the  following:  The  Union  Pacific  Railroad 
Company;  the  Southern  Pacific  Company;  the  Oregon 
Short  Line  Railroad  Company;  the  Oregon  Railroad  & 
Navigation  Company;  the  San  Pedro,  Los  Angeles  & 
Salt  Lake  Railroad  Company;  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company;  the  Northern  Pacific  Rail¬ 
way  Company;  the  Great  Northern  Railway  Company; 
the  Farmers  Loan  &  Trust  Company;  Edward  IT.  Harri- 
man;  Jacob  II.  Scliiff;  Otto  H.  Kahn;  James  Stillman, 
Henry  H.  Rogers,  Henry  C.  Frick,  and  William  A.  Clark. 

Much  evidence  having  been  taken,  this  case  was 
argued  early  in  1911,  by  five  lawyers,  orally,  and  by  three 
others  in  print,  before  all  four  of  the  United  States  cir¬ 
cuit  judges  for  the  Eighth  Circuit,  sitting  together  to 
constitute  the  Circuit  Court  of  the  United  States  for  the 
District  of  Utah.  Those  Judges  were  Sanborn,  Van 
Devanter,  Hook  and  Adams.  The  opinion  of  the  Court 
was  delivered  by  Judge  Adams  on  June  23,  1911,  and 
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was  concurred  in  by  Judges  Sanborn  and  Van  Devanter. 
Judge  Hook  also  concurred  with  the  other  judges  relev¬ 
ant  to  all  the  questions  in  the  case  except  one,  which 
however,  was  much  the  most  important  question  in  the 
case,  and  which  was  as  follows: 

Did  the  acquisition  in  1901,  by  the  Union  Pacific  Rail¬ 
road  Company,  of  a  majority  of  the  capital  stock  of  the 
Southern  Pacific  Company,  constitute  or  cause  such  a 
restraint  or  monopolization  of  interstate  commerce,  as 
is  prohibited  by  Sections  1  and  2  of  the  Sherman  Law. 
Three  of  the  four  judges  of  the  Court  held  that  this  ques¬ 
tion  must  be  answered  in  the  negative;  whereas  Judge 
Hook  held  that  it  ought  to  be  answered  in  the  affirmative. 
All  the  judges  held  that  the  question  whether  the  control 
of  the  Southern  Pacific  Company,  and  its  transportation 
lines,  by  the  Union  Pacific  Railroad  Company,  constituted 
a  restraint  of  commerce,  depended  upon  the  question 
whether  it  constituted  a  restraint  of  mutual  competition 
between  those  corporations;  and  that  question  depended 
upon  the  question  whether  prior  to  1901,  there  was  any 
mutual  competition  between  them  to  restrain.  On  this 
question  of  fact,  hundreds  of  witnesses  testified;  and 
nearly  all  of  them  testified  that,  using  the  word  competi¬ 
tion  as  business  men  generally  understand  and  use  it, 
there  was  active,  vigorous  and  substantial  competition 
between  the  LTnion  Pacific  and  the  Southern  Pacific,  until 
the  former  obtained  control  of  the  latter. 

Concisely  stated,  the  situation  was  this :  In  1901, 
when  the  Union  Pacific  purchased  the  Southern  Pacific 
stock,  the  Union  Pacific  had  a  line  of  railroad  running 
from  Council  Bluffs,  Iowa,  to  Cheyenne,  Wyoming;  and 
another  line  running  from  Kansas  City,  Missouri,  to 
Cheyenne,  Wyoming;  and  another  line  from  Cheyenne  to 
Ogden,  Utah;  and  another  line  through  Ogden  to  Port¬ 
land,  Oregon;  and  a  line  of  steamers  from  Portland  to 
San  Francisco,  California;  and  another  line  of  steamers 
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from  those  Pacific  ports,  to  ports  in  eastern  Asia.  At 
the  Missouri  River,  the  Union  Pacific  had  many  connec¬ 
tions  with  the  valley  of  the  great  lakes,  and  with  the 
Mississippi  Valley,  and  with  the  Atlantic  coast,  by  means 
of  the  railroads  of  other  companies,  which  were  directly 
interested  in  co-operating  with  the  Union  Pacific  lines, 
rather  than  with  the  lines  of  the  Southern  Pacific.  In 
1901,  also,  the  Southern  Pacific  had  a  steamship  line 
from  New  York  to  New  Orleans;  and  had  a  railroad 
running  from  New  Orleans  through  Louisiana,  Texas, 
New  Mexico,  Arizona  and  California,  to  Portland 
Oregon;  and  had  a  railroad  from  San  Francisco,  Cali¬ 
fornia,  to  Ogden,  Utah;  and  also  had  a  steamship  line 
from  San  Francisco  to  Panama,  and  another  steamship 
line,  across  the  Pacific  Ocean,  to  Asiatic  ports.  The 
Southern  Pacific  also  had  at  New  Orleans,  eastward  con¬ 
nections  by  the  railroads  of  other  companies,  which  were 
directly  interested  in  co-operating  with  the  Southern 
Pacific  lines,  rather  than  with  the  lines  of  the  Union 
Pacific  Co. 

The  most  important  competition  between  the  two 
companies  was  for  business  between  the  Atlantic  coast 
and  the  Pacific  coast;  though  there  was  also  active  com¬ 
petition  between  them  for  business  which  passed  between 
the  Pacific  coast  and  the  valley  of  the  Mississippi. 

Prior  to  1901,  the  two  companies  were  distinct  in  con¬ 
trol,  management  and  operation,  with  separate  directors, 
officers,  and  agents.  But  since  the  acquirement  by  the 
Union  Pacific  Railroad  Company,  of  control  of  all  the 
Southern  Pacific  property;  both  systems  of  transporta¬ 
tion  lines  have  had  the  same  set  of  officers,  and  agents; 
and  both  systems  have  been  managed  as  one  system  of 
transportation,  consisting  of  many  parts  without  any 
competition  among  them. 

The  majority  of  the  Court  held  that  the  Sherman  Law 
was  not  violated  by  the  union  of  these  two  systems,  and 
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any  consequent  suppression  of  competition  in  ocean  to 

ocean  traffic  which,  resulted  therefrom;  because  such 

traffic  could  not  be  carried  all  the  wav  between  its 

* 

points  of  origin  and  its  points  of  destination,  on  the 
Union  Pacific  road;  and  because  the  only  competition 
between  the  two  companies,  the  suppression  of  which 
would  violate  the  Sherman  Law,  in  the  opinion  of  that 
majority,  would  be  competition  relevant  to  traffic  which 
could  pass  from  its  points  of  origin  to  its  points  of  des¬ 
tination,  entirelv  over  one  or  more  of  the  Union  Pacific 
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lines,  or  entirely  over  one  or  more  of  the  Southern 
Pacific  lines,  as  the  party  paying  for  the  transportation 
might  himself  select. 

Having  thus  narrowed  the  field  of  competition  to  sup¬ 
press  which,  would  violate  the  Sherman  Law,  the  ma¬ 
jority  of  the  Court  minimized  the  matter  still  further, 
bv  holding  that  inasmuch  as  that  narrowed  field  of  com- 
petition  amounted  to  only  about  one  per  cent  of  the  total 
state  and  interstate  business  of  the  Union  Pacific  and 
Southern  Pacific  Companies,  it  was  too  small  for  the 
Court  to  recognize,  being  properly  referable  to  the  class 
de  minimis.  On  this  point  the  majority  of  the  judges 
seemed  not  to  have  been  duly  impressed  with  the  fact 
that  one  per  cent  of  the  state  and  interstate  earnings 
of  the  Union  Pacific  Eailroad  Company  and  of  the  Sou¬ 
thern  Pacific  Company,  amounts  to  more  than  $2,000,000 
each  vear:  and  that  to  restrain  commerce  of  that  amount 
is  not  a  small  matter,  and  cannot  logically  be  excluded 
from  the  operation  of  the  Sherman  Law,  on  the  ground 
that  it  is  too  minute  to  be  punished  or  even  prevented. 

The  Taft  administration  met  with  a  complete  defeat 

in  this  Union  Pacific  case  in  the  Circuit  Court ;  but  that 

defeat  was  not  due  to  anv  fault  of  the  Taft  administra- 

% 

tion.  Moreover,  that  administration  properly  and 
promptly  carried  the  case  by  an  appeal  to  the  Supreme 
Court  of  the  United  States,  and  urged  it  to  an  early 
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argument  in  that  tribunal.  The  case  was  argued  there, 
near  the  end  of  1911,  and  will  probably  be  decided  by 
that  Court  in  October  or  November,  1912.  That  decision 
will  be  vastly  important  to  the  railroad  companies  and 
to  the  people  of  the  United  States;  for  it  will  decide 
whether  the  control  of  the  Southern  Pacific  Company  by 
the  Union  Pacific  Kailroad  Company  is  lawful  or  unlaw¬ 
ful;  and  will  thereby  decide  whether  the  consolidation 
of  great  railroad  systems  which  has  been  going  forward 
in  this  country  for  many  years,  is  to  be  confirmed  and 
extended,  or  is  to  be  checked  and  undone. 

United  States  v.  New  York,  Neiu  Haven  &  Hartford 
11.  R.  Co.,  et  al.  This  was  an  action  in  equity,  begun 
May  22,  1908,  in  the  United  States  Circuit  Court  for 
the  District  of  Massachusetts,  under  Section  4  of  the 
Sherman  Law,  against  the  New  York,  New  Haven  &  Hart¬ 
ford  Railroad  Co.,  the  Boston  &  Maine  Railroad  Co.,  the 
Consolidated  Railway  Co.,  and  the  Providence  Securi¬ 
ties  Co.  The  bill  was  based  upon  the  fact  that  the  New 
York,  New  Haven  &  Hartford  Railroad  Company  had 
acquired  more  than  half  the  stock  of  the  Boston  &i  Maine 
Railroad  Company;  and  had  absorbed  the  control  of  the 
Consolidated  Railway  Company,  (which  corporation  con¬ 
trolled  many  electric  railroads  in  New  England)  and, 
through  the  Providence  Securities  Company,  and  other¬ 
wise,  had  acquired  the  possession  and  management  of 
enough  additional  steam  and  electric  railroads  to  amount 
to  the  confederation,  under  one  management,  of  nearly  all 
the  steam  railroads  and  many  of  the  electric  railroads  in 
Maine,  New  Hampshire,  Massachusetts,  Rhode  Island 
and  Connecticut.  The  case  was  much  like  that  of  the 
United  States  v.  the  Union  Pacific  Railroad  et  al,  which 
had  been  begun  a  few  weeks  earlier,  and  the  history  of 
which  has  been  just  stated  in  this  pamphlet.  Neverthe¬ 
less,  on  June  26,  1909,  this  New  York,  New  Haven  & 
Hartford  case  was  dismissed  from  the  Court  upon  mo- 
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tion  of  the  United  States.  In  his  report  for  the  year  1909, 
Attorney  General  Wicker  sham  stated  that  that  dismissal 
was  directed  by  him,  after  a  careful  investigation  had 
satisfied  him  that  the  facts  did  not  disclose  any  viola- 
tion  of  the  Sherman  Law.  But  Attorney  General  Bona- 
parte  entertained  a  contrary  opinion  of  those  facts,  when 
he  began  the  action  in  May,  1908 ;  and  Attorney  General 
Wickersham  was  hardly  justified  in  abandoning  the  case 
without  submitting  all  the  facts  to  the  Court.  President 
Taft  said,  in  his  speech  of  August  1,  1912,  accepting  his 
nomination  for  the  Presidency,  that  “the  prosecution  of 
all  persons  reported  to  the  Department  of  Justice  to  have 
violated  the  anti-trust  law,  has  been  carried  on  in  this  ad¬ 
ministration  without  fear  or  favor”.  But  the  Roosevelt 
administration  had  “reported”  with  great  formality  and 
particularity,  in  the  petition  of  the  United  States  in  this 
New  York,  New  Haven  &  Hartford  case,  that  four  great 
corporations  had  violated  the  anti-trust  law  by  confeder¬ 
ating  together;  and  the  Taft  administration,  instead  of 
carrying  on  any  prosecution  of  the  corporations  thus 
“reported”,  abandoned  that  case  without  doing  anything 
whatever  to  prosecute  it.  Thus  encouraged,  the  New 
York,  New  Haven  &  Hartford  Railroad  Company  has 
now  acquired  control  of  the  Rutland  Railroad  Company, 
which  runs  lengthwise  through  Vermont,  and  is  reaching 
out  after  the  Boston,  Revere  Beach  &  Maine  Railroad 
Company,  in  Massachusetts. 

SHERMAN  LAW  RAILROAD  CASES 
Begun  During  Taft’s  Administration. 

Onlv  two  actions  of  any  kind  have  ever  been  begum 
during  Taft’s  administration  against  railroad  companies, 
for  violation  of  the  Sherman  Law.  Those  two  cases 
were  the  following : 


14 


United  States  v.  Missouri  Pacific  li.  R.  Co.,  et  at.  This 
was  an  action  in  equity,  begun  May  31, 1910,  in  the  United 
States  Circuit  Court  for  the  Eastern  District  of  Missouri, 
against  twenty-five  railroad  companies,  under  Section  4 
of  the  Sherman  Law,  for  the  temporary  purpose  of  get¬ 
ting  a  preliminary  injunction  to  prevent  the  defendants 
from  executing  a  plan,  to  which  they  had  agreed,  to  ad¬ 
vance  on  June  1,  1910,  the  freight  rates  in  the  western 
trunk-line  territory.  Such  a  preliminary  injunction  was 
immediately  granted ;  and  thereupon  the  twenty-five  rail¬ 
road  companies,  after  consultation  with  President  Taft, 
agreed  to  withdraw  their  proposed  advances  in  freight 
rates,  with  the  understanding  that  he  would  recommend 
Congress  to  provide  for  a  reference  to  the  Interstate  Com¬ 
merce  Commission  of  the  question  whether  those  advances 
should  be  allowed.  Congress  did  make  such  a  provision 
in  a  statute  which  President  Taft  approved,  on  June  18, 
1910.  Thereupon,  this  Sherman  Law  case  against  the 
twenty-five  railroad  companies  was  withdrawn  by  the 
Taft  administration;  and  thereafter  the  Interstate  Com¬ 
merce  Commission  made  an  order,  in  pursuance  of  the 
statute  of  June  18,  1910,  prohibiting  the  advances  in 
freight  rates  which  the  twenty-five  railroads  had  been 
temporarily  enjoined  from  making. 

United  States  v.  Lake  Shore  &  Michigan  Southern 
Railway  Company,  et  at.  This  is  an  action  in  equity, 
under  Section  4  of  the  Sherman  Law,  which  was  begun 
August  4,  1911,  in  the  United  States  Circuit  Court  for 
the  Northern  District  of  Ohio,  against  the  Lake  Shore  & 
Michigan  Southern  Railway  Company,  the  Chesapeake 
&  Ohio  Railroad  Company,  and  several  other  railroad 
companies.  The  case  is  based  upon  the  claim  of  the 
United  States,  that  the  defendants  have  subjected  their 
railroads  to  one  control,  by  means  of  a  combination  and 
conspiracy,  resulting  in  restraint  of  interstate  commerce 
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•over  those  railroads.  The  case  has  been  argued,  but  has 
not  yet  been  decided. 

A  review  of  the  foregoing  six  cases  will  show  that 
only  two  of  them  have  yet  resulted  in  preventing  any  per¬ 
son  or  corporation  from  violating  the  Sherman  Law; 
though  it  is  possible  that  three  others  of  them  will  have 
that  operation,  at  some  future  time.  The  fewness  of  the 
railroad  Sherman  Law  cases  which  have  been  pending 
during  the  administration  of  President  Taft,  indicates 
that  the  railroad  companies  of  the  United  States  are  re¬ 
markably  law  abiding  corporations;  unless  President 
Taft  was  wrong  in  saying  in  his  speech  of  August  1, 
1912,  accepting  his  nomination  for  the  Presidency,  “that 
everyone  who  has  violated  the  anti-trust  law,  no  matter 
how  prominent  or  how  great  his  influence,  has  been 
brought  before  the  bar  of  the  Court,  either  in  civil  or 
criminal  suits,  to  answer  the  charge.  ”  But  the  fact  is 
that  President  Taft  was  entirely  wrong  in  making  that 
statement,  so  far  as  it  refers  to  industrial  corporations, 
as  the  second  pamphlet  of  the  present  series  has  already 
shown.  And  I  shall  now  show  that  he  was  entirely  wrong, 
so  far  as  his  statement  refers  to  railroad  corporations; 
though  this  pamphlet  must  be  too  small  to  explain  all 
of  the  railroad  combinations,  violative  of  the  Sherman 
Law,  which  have  been  doing  business,  throughout  Presi¬ 
dent  Taft’s  administration,  without  being  prosecuted 
therefor. 

But  there  is  one  such  combination,  which  I  have  my¬ 
self  investigated  and  can  explain,  and  relevant  to  which 
I  can  also  set  forth  the  neglect  of  the  Taft  administration. 
That  is  the  present  and  long  existing  combination  be¬ 
tween  eight  railroad  companies  which  transport,  from 
the  anthracite  coal  regions  in  Pennsylvania  to  other 
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states,  substantially  all  the  anthracite  coal  which  is  thus 
transported. 

Those  eight  railroad  companies,  in  the  order  of  the 
magnitude  of  their  anthracite  coal  transportation  busi¬ 
ness,  are  the  following :  the  Philadelphia  &  Reading  Rail¬ 
way  Company;  the  Lehigh  Valley  Railroad  Company; 
the  Delaware,  Lackawanna  &  Western  Railroad  Com¬ 
pany;  the  Central  Railroad  Company  of  New  Jersey;  the 
Erie  Railroad  Company;  the  Delaware  &  Hudson  Com¬ 
pany;  the  Pennsylvania  Railroad  Company;  and  the  New 
York,  Ontario  &  Western  Railway  Company. 

Only  five  of  these  eight  railroad  corporations,  are  de¬ 
fendants  in  the  case  of  the  United  States  v.  the  Read¬ 
ing  Company,  et  al,  which  is  explained  on  pages  3,  4,  5, 
6,  7  and  8  of  this  pamphlet.  That  case  is  based  upon  the 
contention  that  those  five  corporations  are  chargeable 
with  several  illegal  combinations  with  twenty  other  cor¬ 
porations,  not  including  the  Pennsylvania  Railroad 
Company,  the  Delaware  &  Hudson  Company,  or  the 
New  York,  Ontario  &  Western  Railroad  Company.  But 
the  illegal  combinations  charged  in  that  case,  do  not  in¬ 
clude  the  illegal  combination  which  I  am  now  about  to 
explain,  and  which  relates  entirely  to  uniform  and  ex¬ 
cessive  charges,  made  by  all  of  the  eight  railroad  com¬ 
panies,  for  transporting  anthracite  coal  from  Pennsyl¬ 
vania,  into  some  other  state  or  states. 

This  pamphlet  can  not  be  long  enough  to  set  forth  all 
those  uniform  and  excessive  charges,  and  must  be  confined 
to  such  of  them  as  have  been  made  for  transporting  an¬ 
thracite  coal  from  the  mines  in  Pennsylvania  to  tidewater 
on  the  New  Jersey  shore  of  the  harbor  of  New  York.  The 
distances  over  which  that  transportation  occurred,  varied 
among  the  eight  railroads,  but  is  about  150  miles,  in  each 
case.  The  charges  made  bv  the  eight  railroads  for  trans¬ 
porting  anthracite  coal  from  the  mines  to  New  York 
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harbor,  have  not  always  been  absolutely  identical;  but 
they  have  been  nearly  identical,  ever  since  the  nineteenth 
century.  They  have,  during  that  long  time,  been  ap¬ 
proximately  $1.55  per  ton  on  prepared  sizes  of  coal 
(larger  than  pea  coal),  and  $1.10  on  pea  coal,  and  $1.20 
on  buckwheat  coal,  and  $1.13  on  all  sizes  smaller  than 
buckwheat;  though  some  of  the  eight  railroad  companies 
charged  a  few  cents  more  than  these  rates,  on  account  of 
transporting  the  coal  over  somewhat  longer  distances 
than  some  others  of  the  eight  railroad  companies. 

I  have  investigated,  by  three  different  methods,  the 
question  of  the  excessiveness  of  these  charges,  with  the 
result  of  reaching  the  conclusion  by  each  method,  that 
each  of  these  rates  is  more  than  double  what  it  ought  to 
be;  and  that  rates  ranging  from  seventy-five  cents  per 
ton  on  prepared  sizes,  down  to  fifty  cents  per  ton  on  all 
sizes  smaller  than  buckwheat,  would  be  abundantly  re¬ 
munerative  to  each  of  the  eight  railroad  companies  which 
divide  between  themselves  the  entire  business  of  trans¬ 
porting  anthracite  coal  from  Pennsylvania  into  other 
states.  This  pamphlet  must  be  too  short  to  contain  de¬ 
tailed  statements  of  the  evidence  and  of  the  calculations 
which  have  carried  me  to  this  conclusion;  but  I  have  long 
been  expressing  to  the  Department  of  Justice  my  ability 
and  my  willingness,  to  submit  that  evidence  and  those 
calculations  to  the  consideration  of  the  Attorney  General, 
in  support  of  my  suggestions  that  the  eight  anthracite 
coal  carrying  railroad  companies  ought  to  be  prosecuted, 
as  a  combination  violative  of  the  Sherman  Law,  by  means 
of  uniform  and  excessive  charges  for  transporting  an¬ 
thracite  coal. 

In  the  spring  of  1910,  I  wrote  three  letters  to  Attor¬ 
ney  General  Wicker  sham,  calling  his  attention  to  what  I 
claimed  to  be  violations  of  Federal  law,  which  had  been 
participated  in  by  the  Philadelphia  &  Reading  Railway 
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Company,  and  which  comprised  excessive  charges  for 
transporting  anthracite  coal  from  Pennsylvania  to  other 
states.  And  on  May  3,  1910,  I  sent  to  President  Taft 
himself,  a  still  more  elaborate  communication,  to  the 
same  effect. 

On  May  6,  1910,  I  received  a  letter  from  Mr.  William 
S.  Kenyon,  who  was  then  assistant  to  the  Attorney  Gen¬ 
eral,  saying  that  my  last  letter  to  the  Attorney  Gen¬ 
eral,  had  been  referred  to  him  for  consideration. 
Still  later  in  that  month,  Mr.  Kenyon  came  to 
my  office  and  conferred  with  me  at  considerable 
length,  upon  the  subject  of  railroad  charges  for 
transportation  of  anthracite  coal.  When  he  went 
away  he  told  me  that  my  views  of  the  matter 
appeared  to  him  to  be  correct,  and  that  the  Government 
ought  to  intervene  and  correct  those  charges,  and  that 
it  would  do  so  if  he  could  have  his  way  about  it.  On 
July  13,  1910,  Mr.  Kenyon  wrote  me  a  letter  saying  that 
he  was  compelled,  on  the  following  day,  to  go  to  Chicago 
to  take  part  in  the  Beef  Trust  investigation,  which  would 
take  all  his  time  for  at  least  six  weeks,  and  make  it  im¬ 
possible  for  him  to  give  any  attention  to  the  anthracite 
coal  matter  till  after  that  time ;  but  that  he  hoped  then 
to  be  able  to  put  a  special  man  on  the  coal  investigation, 
or  to  give  it  his  own  personal  attention.  On  September 
20,  1910,  Mr.  Kenyon  wrote  me  that  his  work  with  the 
Grand  Jury  in  the  Beef  Trust  case  had  occupied  nine 
weeks,  but  that  he  hoped  shortly  to  get  at  the  question 
raised  by  me,  with  reference  to  coal  carrying  railroads. 
But  the  multiplicity  of  his  duties  in  the  Department  of 
Justice,  turned  out  to  be  so  great  that  he  was  not  able 
to  do  anything  whatever  relevant  to  anthracite  coal  trans¬ 
portation,  during  the  time  he  continued  to  be  an  officer 
in  that  Department.  That  time  came  to  an  unexpected 
end  early  in  1911,  by  reason  of  the  death  of  Senator  Dol- 
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liver  of  Iowa,  and  the  election  of  Mr.  Kenyon  to  take  his 
place. 

Thereupon  on  July  3,  1911,  I  ventured  to  again  call 
the  attention  of  Attorney  General  Wicker  sham  himself, 
to  the  subject  of  illegal  charges  for  transportation  of 
anthracite  coal,  which  I  had  previously  called  to  his  at¬ 
tention  in  one  letter  written  in  March,  and  in  another 
written  in  April,  and  in  another  written  in  May,  1910.  My 
letter  of  July  3,  1911  to  Attorney  General  Wickersham. 
was  composed  of  the  following  four  paragraphs : 

“  During  more  than  a  year,  I  have  been  studying  the 
anthracite  coal  business ;  and  I  have  today  been  studying 
the  decision  of  the  United  States  Circuit  Court  for  the 
Eastern  District  of  Pennsylvania,  in  the  case  of  the 
United  States  v.  the  Reading  Company,  et  al,  the  decision 
of  which  case  however,  I  examined  soon  after  it  was  pro¬ 
mulgated.  9  9 

“The  particular  point  which  I  venture  to  suggest  to 
you  today,  is  that  there  is  a  stronger  ground  for  prosecut¬ 
ing  some  of  the  defendants  in  that  case,  for  violating 
the  Sherman  Law,  than  any  ground  upon  which  that  case 
was  based.  That  stronger  ground  consists  of  the  fact 
that  some  of  the  defendants  in  that  case,  have  for  years 
been  combined  together  to  charge  uniform  and  grossly 
extortionate  rates  for  transporting  anthracite  coal  from 
the  coal  fields  of  Pennsylvania,  to  tidewater  in  New 
Jersey,  near  the  city  of  New  York.  The  rate  for  do¬ 
mestic  sizes  of  anthracite  coal  has  been  $1.55  per  ton, 
whereas,  I  think  I  can  prove  that  75  cents  per  ton  would 
be  a  liberal  compensation  for  that  service;  and  I  also 
think  I  can  prove  that  the  grossly  extortionate  rates 
which  have  been  uniformly  charged  for  the  last  ten  years, 
have  been  thus  charged  as  the  result  of  a  combination  in 
restraint  of  interstate  trade,  violative  of  Section  1  of  the 
Sherman  Law. 99 
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“If  you  were  to  begin  a  new  action  in  equity  against 
those  defendants  on  the  ground  I  mention,  the  defendants 
could  not  plead  any  former  action  as  res  judicata ,  for  the 
new  action  would  be  based  upon  a  new  ground.  And 
the  prosecution  of  such  an  action  would  be  incomparably 
less  complicated  and  less  expensive,  than  the  prosecution 
must  have  been  in  the  case  to  which  I  refer,  and  which  as 
you  know,  is  reported  in  183  Federal  Reporter,  on  pages 
427  to  497,  inclusive.  I  understand  that  that  case  has  been 
appealed  by  you  to  the  Supreme  Court,  and  that  it  has 
been  set  for  argument  in  that  tribunal  for  some  time  in 
October,  1911.  So  far  as  the  decision  of  that  case  was 
favorable  to  the  Government,  I  do  not  see  how  it  can  ever 
operate  to  reduce  the  price  of  coal  to  consumers ;  and  so 
far  as  it  was  favorable  to  the  defendants,  I  do  not  see 
how  a  reversal  of  the  decision  can  be  expected.” 

“There  is  not  the  slightest  ground  for  doubt  that  some 
of  the  defendants  in  that  case  have  been  plundering  the 
people  of  the  United  States  at  least  ten  million  dollars 
a  year,  for  at  least  ten  years ;  and  though  I  know  of  no 
way  by  which  that  plunder  can  be  practically  recovered 
by  those  who  have  paid  it,  I  think  I  know  a  way  by  which 
its  continuance  hereafter,  can  be  materially  reduced  and 
shortened.  ’  ’ 


On  July  11,  1911,  the  receipt  by  the  Department  of 
Justice  of  my  foregoing  letter  of  July  3,  1911,  was  ac¬ 
knowledged  by  Mr.  Fowler,  who  had  succeeded  Mr.  Ken¬ 
yon  as  assistant  to  the  Attorney  General.  I  afterward 
conducted  considerable  further  correspondence  with  Mr. 
Fowler  relevant  to  the  subject.  That  correspondence  in¬ 
cluded  a  letter  written  by  him  to  me  on  July  19,  1911, 
and  another  written  by  him  to  me  on  August  18,  1911. 
But  not  in  either  of  those  letters,  nor  in  any  other  of  the 
many  letters  which  I  have  received  from  the  Department 
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of  Justice,  was  there  any  suggestion  of  any  error  in  any 
of  my  communications  to  that  Department.  I  therefore 
feel  justified  in  assuming  that  my  letter  of  July  3,  1911, 
to  Attorney  General  Wickersham,  has  not  been  found  by 
the  Department  of  Justice  to  misstate  or  overstate  the 
subject  which  it  sets  forth.  But  the  Taft  administration, 
has  never  done  anything  whatever,  toward  enforcing  the 
Sherman  Law,  against  the  combination  which  I  have  ex¬ 
plained,  of  the  eight  anthracite  coal  carrying  railroad 
companies. 

Moreover,  the  Taft  administration  is  not  known  and 
is  not  believed  to  have  done  anvthing  whatever  toward 
investigating  Ihose  charges  of  having  violated  the  Sher¬ 
man  Law,  which  I  carefully  formulated  in  my  letter  of 
July  3,  1911,  to  Attorney  General  Wickersham,  and 
relevant  to  which  I  had  given  much  preliminary  infor¬ 
mation  in  writing  in  the  spring  of  1910,  to  the  Attorney 
General  and  to  President  Taft  himself,  and  also  much 
oral  information  to  Mr.  Kenyon  when  lie  called  at  my 
office  in  Mav,  1910. 

That  omission  to  investigate  my  charges,  can  not  be 
accounted  for  on  any  theory  that  thev  were  not  taken 
seriously  by  the  President  or  by  the  Department  of  Jus¬ 
tice.  For  on  May  7,  1910,  the  secretary  to  the  President 
wrote  me,  that  my  elaborate  communication  of  May  3 
upon  the  subject,  had  been  received  by  him,  and  would 
be  called  to  the  attention  of  the  President ;  and  though 
the  President  never  wrote  me  an  autograph  letter  rel¬ 
evant  to  anthracite  coal,  I  have  received  many  auto¬ 
graph  letters  from  him  on  other  subjects,  beginning  as 
early  as  1898,  and  continuing  as  late  as  1911.  And 
though  Attorney  General  Wickersham  never  wrote  me 
an  autograph  letter  relevant  to  anthracite  coal,  1  have 
received  many  such  letters  from  him  on  other  topics. 
And  I  have  received  during  the  last  three  years  many 
letters,  relevant  to  my  charges  against  the  anthracite 


coal  roads,  from  liis  former  assistant,  Mr.  William  S. 
Kenyon,  and  from  liis  present  assistant,  Mr.  James  A. 
Fowler.  Several  of  the  letters  from  Mr.  Kenyon,  and 
several  of  those  from  Mr.  Fowler,  intimated  that  my 
charges  would  he  investigated  by  the  Department  of 
Justice.  But  Mr.  Kenyon  was  not  able  to  execute  his 

V 

plan  in  that  behalf,  during  the  short  time  that  remained 
of  his  connection  with  that  Department  ;  and  Mr.  Fow¬ 
ler’s  last  letters  to  me  indicated  that  he  had  not  vet  done 
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anything  about  the  subject,  except  to  read  my  communi¬ 
cations  to  the  Department,  and  my  History  of  the  Sher¬ 
man  Law. 

The  fact  that  the  eight  anthracite  coal  railroad  com¬ 
panies  have,  for  many  years,  been  charging  and  receiv¬ 
ing  substantially  identical  rates  for  transporting  coal 
from  the  anthracite  mines  in  Pennsylvania,  to  tide  water 
on  New  York  harbor,  is  a  matter  of  record,  which  is 
well  known  to  everybody  acquainted  with  that  subject. 
The  fact  that  those  rates  are  more  than  double  what 
they  ought  to  be,  is  a  fact  which  I  have  ascertained  by 
careful  investigation  on  three  different  lines,  and  which 
anybody  can  verify  who  really  desires  to  learn  the 
truth,  and  will  work  long  enough  to  ascertain  it,  and 
which  the  Department  of  Justice  can  abundantly  prove, 
by  regularly  taken  evidence,  without  any  real  difficulty, 
and  without  much  expenditure  of  time. 

And  the  fact  that  those  uniform  and  excessive 
charges  have  been  made  and  collected  by  means  of  a 
combination  in  restraint  of  commerce  among  the  sev¬ 
eral  states,  (which  combination  is  composed  of  the 
Philadelphia  &  Reading  Railway  Company,  the  Lehigh 
Valley  Railroad  Company;  the  Delaware,  Lackawanna 
&  Western  Railroad  Company;  the  Central  Railroad 
Company  of  New  Jersey;  the  Erie  Railroad  Company; 
the  Delaware  &  Hudson  Company;  the  Pennsylvania 
Railroad  Company;  and  the  New  York,  Ontario  &  West- 
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ern  Railway  Company)  is  a  fact  which  is  logically  es¬ 
tablished  by  the  long  continued  uniformity  of  those  ex¬ 
cessive  charges,  and  which  can  be  regularly  proved  by 
technical  evidence,  whenever  the  Department  of  Justice 
earnestly  endeavors  to  accomplish  that  result. 

I  do  not  believe  that  the  directors  or  the  presidents 
or  other  officers  of  the  eight  anthracite  coal  railroad 
companies,  have  ever  signed,  sealed  or  otherwise  exe¬ 
cuted,  a  written  contract  or  conspiracy  to  restrain  com¬ 
merce  among  the  several  states,  in  anthracite  coal,  by 
means  of  their  uniform  and  excessive  charges  for  trans¬ 
porting  such  coal  from  Pennsylvania  to  other  states. 
Such  evidence  of  conspiracy  to  violate  law,  it  would  be 
both  useless  and  foolish  for  the  directors  or  officers  of 
the  eight  railroad  companies  to  create.  Their  combina¬ 
tion  was  undoubtedly  in  the  form  of  a  so-called  “gen¬ 
tlemen’s  agreement”,  and  there  is  much  reason  to  be¬ 
lieve  that  the  name  of  the  man  who  managed  the  mak¬ 
ing  of  that  agreement,  and  who  has  always  seen  to  its 
enforcement,  can  be  ascertained  and  proved  by  the  De¬ 
partment  of  Justice,  without  any  difficulty  whatever. 

Every  direct  or  indirect  purchaser  of  anthracite  coal 
for  use  anywhere  in  the  United  States,  except  Pennsyl¬ 
vania,  has  been  stealthily  robbed  of  about  eighty  cents 
on  every  ton  of  such  coal,  which  he  or  she  has  purchased 
at  any  time  during  the  twentieth  century;  and  that  rob¬ 
bery  has  been  perpetrated  upon  him  or  her  by  one  or 
more  of  the  combination  of  eight  anthracite  coal  carry¬ 
ing  railroad  companies.  That  robbery  has  amounted  to 
more  than  twenty  million  dollars  each  year,  ever  since 
the  beginning  of  the  twentieth  century;  and  has  been 
conducted  in  the  form  of  a  combination  to  extort  exces¬ 
sive  rates  for  transporting  anthracite  coal,  in  flagrant 
violation  of  Section  1  of  the  Sherman  Law. 
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Those  extortions  have  enormously  enriched  four  of 
the  eight  extorting  corporations,  and  have  enabled  them 
to  pay  excessive  dividends  on  their  capital  stocks,  and 
have  thus  resulted  in  enormously  increasing  the  market 
prices  of  those  stocks.  Thus  the  common  stock  of  the 
Reading  Company  (which  owns  all  the  stock  of  the  Phila¬ 
delphia  &  Reading  Railway  Company)  has  advanced  on 
the  Stock  Exchange,  since  the  beginning  of  the  twen¬ 
tieth  century,  from  26  per  cent  of  its  par  value  to  172 
per  cent.  And  the  common  stock  of  the  Lehigh  Valley 
Railroad  Company  has  likewise  advanced  from  61  per 
cent  of  its  par  value  to  170  per  cent.  And  the  stock  of 
the  Delaware,  Lackawanna  &  Western  Railroad  Com¬ 
pany  has  likewise  advanced  from  195  per  cent  of  its  par 
value  to  550  per  cent.  And  the  stock  of  the  Central 
Railroad  Company  of  New  Jersey  has  likewise  advanced 
from  150  per  cent  of  its  par  value  to  373  per  cent.  The 
other  four  of  the  eight  extorting  corporations,  have  been 
less  extensively  enriched  by  their  shares  of  the  extorted 
money;  because  their  shares  of  the  anthracite  coal  trans¬ 
portation  have  been  much  smaller  than  the  shares  of  the 
four  railroad  companies  named  in  this  paragraph. 

I  myself  have  no  monetary  interest  whatever,  rele¬ 
vant  to  anthracite  coal,  or  relevant  to  any  of  the  eight 
railroad  companies  which  constitute  the  illegal  combina¬ 
tion  which  I  have  explained  in  this  pamphlet,  or  relevant 
to  any  of  the  dependent  or  independent  coal  companies 
which  I  have  mentioned  therein.  Without  claiming  to 
be  more  altruistic  than  every  gentleman  should  be  pre¬ 
sumed  to  be;  I  do  entertain  an  intense  desire  to  be  in¬ 
strumental  in  putting  a  stop  to  the  plunder  of  the  people 
by  the  eight  anthracite  coal  railroad  companies.  I  am 
one  of  the  people  myself,  and  though  I  have  neither 
bought  nor  had  occasion  to  buy  any  coal  in  recent 
years,  and  do  not  expect  to  do  so  at  any  time  hereafter- 
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I  realize  that  coal  is  absolutely  indispensable  to  many 
millions  of  my  fellow-citizens,  including  the  poor  people 
in  the  great  cities.  Some  persons  may  find  it  hard  to 
believe  that  the  wealthy  men  who  manage  the  anthracite 
coal  railroad  combination,  have  really  been  extorting 
millions  of  dollars,  in  violation  of  the  Sherman  Law, 
from  their  fellow  beings  in  more  lowly  life.  But  that  is 
the  melancholy  fact,  and  it  will  continue  to  he  the  mel¬ 
ancholy  fact  until  those  corporations  and  their  managers 
are  restrained  from  their  wrongdoing  by  enforcement 
of  law.  And  some  other  persons  may  find  it  hard  to  be¬ 
lieve  that  the  administration  of  President  Taft  has  neg¬ 
lected  to  do  anything  whatever  toward  any  enforcement 
of  the  Sherman  Law  against  that  combination.  But  that 
also  is  the  melancholy  fact,  and  it  will  probably  con¬ 
tinue  to  be  the  melancholy  fact,  until  the  people  succeed 
in  electing  and  inaugurating  another  and  a  different 
President. 


Park  Row  Building, 
Manhattan,  New  York, 
September  21,  1912. 


Albert  H.  Walker. 


